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724 BAKER v. ALLEGHENY VALLEY RAILROAD CO. 

RECENT AMERICAN DECISIONS. 

Supreme Court of Pennsylvania. 
BAKER et al. v. ALLEGHENY VALLEY RAILROAD COMPANY. 

It is a general principle that the duty which the master owes to his servant, to 
provide him with safe tools and machinery, does not involve the engagement that 
they will always continue in the same condition. 

It 13 not negligence in the master if the tool or machine break from an internal 
original fault, not apparent when the tool or machine was first made or provided, 
or from an external apparent fault ; for it is the duty of the servant to observe and 
report to his master apparent defects. 

But a different rule applies if the tool or machinery be perishable ; the employer 
is bound to know that fact, and it is his duty to renew snch instruments at proper 
intervals. 

The constructive knowledge of the servant does not relieve the master from acting 
on the constructive knowledge which is chargeable to him, nor impose upon the 
servant the duty of notifying the master of that which he ought to know. 

Declarations as to the defectiveness of an instrument, made immediately after an 
accident by a delegate of the master, are not binding upon the master unless accom- 
panied by an admission of knowledge of the defect existing before the accident. 

Error to the Common Pleas of Clearfield county. 

Trespass on the case, by Bridget Baker et al., wife and infant 
children of Bartley Baker, to recover damages for the death of 
the said Bartley Baker, ensuing from the alleged negligence of the 
defendant. 

Upon the trial, the plaintiffs' evidence showed the following 
facts : Baker was one of a gang of men working on a gravel train, 
and on September 15th 1876, the day of the accident, was engaged, 
with others, in hoisting heavy stones upon the cars of the gravel 
train. In loading the stones, the men used a derrick, which con- 
sisted of an upright wooden mast, about twelve inches in diameter 
at the ground, and about fifty feet in height, and held in place by 
four guy-ropes attached to the top of the mast, the other end of 
the ropes being anchored to posts in the ground. To the mast of 
the derrick was attached a crane with pulley-blocks, tackle, &c. 
On the morning the accident happened, the men had loaded two 
or three stones. Baker was standing on one of the cars, in the 
act of obeying an order of the man in charge of the work, and a 
heavy stone was being raised, when one of the guy-ropes gave way 
on account of the rottenness of the rope, and the mast of the der- 
rick fell with great force, striking Baker across the breast, from 
the effects of which he died within an hour after he was hurt. 
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At the time Baker was hurt, he was working under the direction 
of Daniel Nolan, who then had, under the defendant company, the 
exclusive charge and direction of the gravel train and men con- 
nected with it, and had authority from the company to hire and 
discharge the men who worked in his crew. William McGregor 
was superintendent of the work at Summit Tunnel, where Baker 
was killed. 

The derrick was furnished by the defendant, and had not been 
used for some time previous to the day of Baker's death. It was 
an old structure, erected in 1873, and the guy-ropes, although 
originally sufficiently strong, had been exposed constantly to the 
weather, without change, for a long time. There was evidence 
that they were old and decayed, and were unsafe and unfit for the 
purpose for which the derrick was used at the time it fell. There 
was also expert testimony that such ropes, after being exposed to 
the weather for a year, were unsafe and unfit to sustain a heavy 
weight 

The plaintiffs proposed to prove that Nolan, the superintendent 
of the gravel train, a few minutes before the accident happened, 
said to this witness, or in his hearing, that one part of the men 
should go to one side of the derrick, as it was not safe ; this order 
not being given to Bartley Baker, or in his hearing, to the wit- 
ness's knowledge. Objected to, because the offer is immaterial 
and irrelevant; because no order there given by Daniel Nolan 
could affect the defendants or make them liable in damages to the 
plaintiffs, he being a co-employee; and because such order may 
have been given, and the witness not have heard it, and the testi- 
mony does not show such order was not given to Baker, if it was 
material to prove that it was not. Objections sustained (1st assign- 
ment of error.) 

Plaintiffs' second offer was as follows : — 

Q. What did Mr. McGregor say at the time the rope was 
examined, immediately at the time of the accident, as to its cause, 
if anything ? Objected to, because it is immaterial and irrelevant 
under the proof in this stage of the cause ; and because the plain- 
tiffs have not shown that McGregor held such a relation to the 
defendants as would make his declarations admissible to affect the 
defendants. Objection sustained (2d assignment of error.) 

The plaintiff having closed, the court, on motion of defendant, 
entered a compulsory nonsuit, and the court in banc subsequently 
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refused a motion to take it off; whereupon the plaintiffs took this 
writ, assigning for error the rejection of their offers, and the 
refusal to take off the nonsuit. 



Frank Fielding and Q-eorge A. Jenks, for the plaintiffs in 



err 



H. T. Beardtley and Wallace $ Krebs, for the defendant in 
error. 

The opinion of the court was delivered by 

Sharswood, C. J. — The deceased, to recover damages for whose 
death this action was instituted in the court below, was a laborer 
employed by the defendants in hoisting stones upon the cars of a 
gravel train. For this purpose a derrick was used, or upright 
wooden mast held in place by guy-ropes ; and, while in the act of 
raising a heavy stone, one of the ropes broke, and the mast of the 
derrick fell with great force on the deceased, inflicting an injury 
from the effects of which he died within an hour. 

Whether the defendants were prima facie liable was the question : 
in other words, did the evidence adduced by the plaintiffs make 
out such a case as ought to be submitted to the jury? The 
learned judge below thought not, and accordingly nonsuited the 
plaintiff. 

The facts in regard to the rope may be briefly stated: It was 
about two inches thick, and there was every reason to believe that 
it was originally sufficiently strong for the purpose for which it 
was used. But there was evidence that the derrick was an old 
structure, and the ropes at the time of the accident had been in 
use two or three years, perhaps more. During this time they had 
been exposed to the weather. Several witnesses who examined 
the rope immediately after the accident, testified that at the place 
where it had broken it was rotten and unsafe, and there was evi- 
dence that such was commonly the result of the exposure of such 
a rope to the Aveather, for that or a much shorter period of time. 

There is no dispute as to the law applicable to such a case. It 
has been long and well settled. A servant assumes all the ordinary 
risks of his employment. He cannot hold the master responsible 
for an injury which cannot be traced directly to his negligence. 
If it has resulted from the negligence of a fellow-servant in the 
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same employment, he must look to him and not to the master for 
redress. The master does not warrant him against such negli- 
gence. The duty which the master owes to his servants is to pro- 
vide them with safe tools and machinery, where that is necessary. 
When he does this he does not, however, engage that they will 
always continue in the same condition. Any defect which may 
become apparent in their use, it is the duty of the servant to 
observe and report to his employer. The servant has the means 
of discovering any such defect which the master does not possess. 
It is not negligence in the master if the tool or machine breaks, 
whether from an internal original fault, not apparent when the tool 
or machine was at first provided, or for an external apparent one 
produced by time and use, not brought to the master's knowledge. 
These are the ordinary risks of the employment which the servant 
takes upon himself: (Ryan v. The Cumberland Valley Railroad 
Co., 11 Harris 384). 

But do these rules apply to such an instrument as a rope used in 
a derrick which is employed in raising heavy weights ? No doubt 
a perfectly new rope, and one to all appearance sound, may break, 
and the master would not be responsible for the consequences, 
having furnished a rope of the proper size for the purpose, to all 
appearances sound. But there was evidence in this case, sufficient 
certainly to make a question for the jury, that such a rope, after 
having been used for a year or more, and exposed during that 
time, as the one in question seems to have been, was no longer a 
safe rope, even though it did. not outwardly exhibit any signs of 
decay. The master is bound to know that a rope under such cir- 
cumstances will only last a limited time. It will not do for him 
to furnish a sound rope, and then fold his arms until by actually 
breaking it is demonstrated to be insecure. It will not do to say 
that the servant is bound to know this as well as his master, and 
to warn him that after such a time he ought to procure a new rope. 
Is the servant bound to notify the master of that which he knows 
or ought to know himself without such information ? He knows 
how long the rope has been in use. The servant may not know. 
In this case the deceased did not know. It appears to have been 
the first day that he worked on the derrick. There was nothing 
to attract his notice in the outward appearance to show how long 
it had been in use. It is the duty of employers to renew instru- 
ments of this character at proper intervals. The expense would 
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certainly not be great, and a due regard to the lives of their 
servants imperatively demands it. 

The order given by Nolan just before the accident was rightly 
excluded. It did not show that he knew of the defect in question, 
hut was a caution given to the men to keep out of the way of an 
accident which might happen to the best rope. He was a com- 
petent witness, and might have heen examined on the part of the 
plaintiffs. As to the declaration of McGregor, it did not suffi- 
ciently appear that his relations to the work were such as to make 
his declarations evidence. As the case goes back to another trial, 
it can be shown what his office and duties were. Besides, it would 
appear that the declarations proposed were made after the accident, 
and were not of such a character as to show that he had previous 
knowledge of any defect of the rope. After seeing the broken 
rope his opinion that it was an unsafe one would not be binding on 
the company more than the declaration of the opinion of any 
other witness. Unless the declaration was to the effect that he 
knew before the accident that the rope was unsafe, it could not fall 
within the cases of Hanover Railroad Go. v. Coyle, 5 P. F. Smith 
396, and Mullan v. Philadelphia and Southern Mail Steamship 
Co., 28 Id. 25. 

Judgment reversed, and procedendo awarded. 

" The general rule," says Chief Jus- including the negligence of his fellow 
tice Shaw, in Farwell v. Boston $■ War- servants, does not excuse the exercise 
cester Railway Co., 4 Met. 49, " result- of ordinary care in supplying and main- 
ing from considerations as well of jus- taining proper instrumentalities for the 
tice as of policy, is, that he who engages performance of the work required. One 
in the employment of another for the who enters the employment of another 
performance of specific duties and ser- has a right to count on this duty, and is 
vices, for compensation, takes upon him- not required to assume the risks of the 
self the natural and ordinary risks and master's negligence in this respect. The 
perils incident to the performance of fact that it is a duty which must always 
such services, and, in legal contempla- be discharged, when the employer is a 
tion, the compensation is adjusted ac- corporation, by officers and agents, does 
cordingly." This rule is fully sus- not relieve the corporation from that ob- 
tained by numerous decisions of both ligation. The agents who are charged 
American and English courts. At the with the duty of supplying safe ma- 
same time this, like all other rules, chinery are not, in the true sense of the 
has its exceptions. In Ford v. Fitch- rule relied on, to be regarded as fellow- 
burgh Railway Co., 110 Mass. 241, the servants of those who arc engaged in 
court said : " The rule of law which operating it. They are charged with 
exempts the master from responsibility the master's duty to his servant. * * * 
to the servant for injuries received from The corporation is equally chargeable, 
the ordinary risks of his employment, whether the negligence was in originally 
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failing to provide or in afterwards fail- 
ing to keep its machinery in safe condi- 
tion." 

In Priestley v. Fowler, 3 M. & W. 1 , 
although the court was not called upon 
to decide how far knowledge, upon the 
part of the master, of vices or imperfec- 
tions in the carriage used by the servant 
injured would make him liable, it never- 
theless said: "He (the master) is no 
doubt bound to provide for the safety of 
the servant in the course of his employ- 
ment, to the best of his judgment, infor- 
mation and belief." Applying this doc- 
trine to a corporation — in Bartonshill 
Coal Co. v. Relit, 3 Macq. H. L. Cas. 
288 — Lord Cranworth said, it was an 
established principle "that when a 
master employs his servant in a work 
of danger, he is bound to exercise due 
care in order to have his tackle and ma- 
chinery in a safe and proper condition, 
so as to protect the servant against un- 
necessary risks." See also Bartonshill 
Coal Co. v. McGuire, 3 Maeq. H. L. 
Cas. 307. 

In Clarke v. Holmes, 7 H. & N. 937, 
the plaintiff was employed by the de- 
fendant to oil dangerous machinery, and 
he was injured in consequence of its 
remaining unfenced. He had complained 
of the dangerous condition of the ma- 
chinery, and the manager of the defend- 
ant had promised that the fencing should 
be restored. In the course of the argu- 
ment, Priestley v. Fowler, 3 M. & W. 
1, being cited as an authority, that 
whenever a servant accepts a dangerous 
occupation, he must bear the risk, Cock- 
burn, C. J., remarked: "That is, 
whatever is fairly within the scope of the 
occupation, including the negligence of 
fellow-servants ; here it is the negli- 
gence of the master." Cromptov, J., 
added : "It cannot be made part of the 
contract, that the master shall not be 
liable for his own negligence." 

Cockburn, 0. J., in delivering the 
opinion of the court in Clarke v. Holmes, 
said : "I consider the doctrine laid 

Vol. XXIX.- 92 



down by the House of Lords, in the 
case of Bartonshill Coal Co. v. Reid, as 
the law of Scotland with reference to 
the duty of a master, as applicable to 
the law of England also, namely, that 
when a servant is employed on ma- 
chinery from the use of which danger 
may arise, it is the duty of the master 
to take due care, and to use all reason- 
able means, to guard against and pre- 
vent any defects from which increased 
and unnecessary danger may occur." 
Again, the Chief Justice says : " The 
rule I am laying down goes only to this, 
that the danger contemplated on enter- 
ing into the contract, shall not be aggra- 
vated by any omission on the part of the 
master to keep the machinery in the con- 
dition in which, from the terms of the 
contract, or the nature of the employ- 
ment, the servant had a right to expect 
that it would be kept." 

Mr. Justice B yles added : ' ' But I 
think the master liable on the broader 
ground, to wit, that the owner of dan- 
gerous machinery is bound to exercise 
due care that it is in a safe and proper 
condition. * * * The master is neither, 
on the one hand, at liberty to neglect 
all care, nor, on the other, is he to in- 
sure safety, but he is to use due and 
reasonable care. * * * Why may not 
the master be guilty of negligence by 
his manager or agent, whose employ- 
ment may be so distinct from that of the 
injured servant, that they cannot, with 
propriety, be deemed fellow-servants ? 
And' if a master's personal knowledge 
of defects in his machinery be necessary 
to his liability, the more a master neg- 
lects his business and abandons it to 
others, the less will he be liable." See 
also, to the same effect, Murphy v. Phil- 
lips, decided in 1876, in the Exchequer 
Division of the High Court of Justice, 
35 Law Times Rep. 477. 

The rule recognised in the English 
courts appears to be, in the words of 
Mr. Cooley on Torts 599, that " if the 
servant having a right to abandon the 
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service because it is dangerous, refrains 
from doing so in consequence of assur- 
ances that the danger shall be removed, 
the duty to remove the danger is mani- 
fest and imperative, and the master is 
not in the exercise of ordinary care 
unless or until he makes his assurances 
good. Moreover, the assurances remove 
all ground for the argument that the ser- 
vant, by continuing the employment, 
engages to assume the risk : " Holmes v. 
Worthinffton, 2 Eos. & Fin. 535 ; Holmes 
v. Clarke, 6 Hurlst. & N. 349 ; Clarke 
v. Holmes, 7 Id. 942. 

There are certain implications of law 
in a contract, such as we have been con- 
sidering, between master and servant. 
The implication on the part of the ser- 
vant is, that he risks the dangers which 
ordinarily attend or are incident to the 
business in which he voluntarily engages 
for compensation. The implication on 
the part of the master is, that he shall 
supply the physical means and agencies 
for the due conduct of the business, in 
the selection of which means and agen- 
cies he shall exhibit due care. His neg- 
ligence in that respect is not a hazard 
incident to the business, nor yet a risk 
which the servant is presumed to run, 
inasmuch as the servant has, ordinarily, 
no connection with the original provision 
of the instrumentalities used by hiin, or 
with their preservation and maintenance 
in suitable condition, after they have 
been supplied by the master. And this, 
even, although they may originally have 
been suitable and in good condition. In 
considering what dangers the servant is 
legally presumed to risk, the court, in 
Railroad Co. v. Fort, 17 Wall. 557, 
said : "But this presumption cannot 
arise where the risk is not within the 
contract of service, and the servant had 
no reason to believe he would have to 
encounter it. If it were otherwise, 
principals would be released from all 
obligations to make reparations to an 
employee in a subordinate position for 
an injury caused by the wrongful conduct 



of the persons placed over him, whether 
they were fellow-servants in the same 
common service or not. Such a doctrine 
would be subversive of all just ideas of 
the obligations arising out of the con- 
tract of service, and withdraw all pro- 
tection from the subordinate employees 
of railroad corporations. These cor- 
porations, instead of being required to 
conduct their business so as not to en- 
danger life, would, so far as this class 
of persons were concerned, be relieved 
of all pecuniary responsibility in case 
they failed to do it. A doctrine that 
leads to such results is unsupported by 
reason and cannot receive our sanction." 

Of course, the application of these prin- 
ciples does not go the length of guaran- 
teeing the absolute safety, under all 
circumstances, of employees, or the 
warranting of the absolute perfection of 
its apparatus or machinery provided for 
the use of its servants. Reasonable and 
adequate safety, as far as due care both 
in the selection and maintenance in 
proper condition of the machinery and 
instrumentalities employed, is all that 
can be expected. No human provision 
or foresight can effectually guarantee 
absolute security from misadventure. 

The master is, therefore, not liable for 
defects which he could not discover or 
foresee, nor for the negligence of ser- 
vants who, although performing different 
and more responsible duties than those 
performed by the servant injured, are 
yet engaged in the same general busi- 
ness with him under a common super- 
vision. 

Thus, in Quincy Mining Co. v. Kitts, 
42 Mich. 34, the company was held not 
liable for injury to a miner in their em- 
ploy caused by the breaking of timbers 
which could not be traced cither to any 
apparent defect or to necessary decay 
from length of service, and it was 
further held that even if the accident 
was due to the negligence of a timber- 
man who was employed under the general 
superintendent of the mire to look after 
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the timbers, such timberman was a fel- 
low-servant with the plaintiff, notwith- 
standing the fact that he was chargeable 
with a different duty and a greater res- 
ponsibility than the latter. 

With respect to the question of con- 
tributory negligence, it is entirely a 
question for the jury whether the plain- 
tiff used due care on his part. The 
mere knowledge of an alleged defect, 
which, perhaps, he himself had pointed 
out, if followed by a promise on the part 
of the master or his agent to repair the 
defect, will not, of itself, be sufficient 
to fix the servant with contributory neg- 
ligence : Ford v. FUchburg Railroad Co., 
supra; Lotting y. N. Y. Central Railroad 
Co., 49 N. Y. 521. In such a case, the 
burden of proof of contributory negli- 
gence is upon the defendant-: Railroad Co. 
v. Gladmon, 15 Wall. 401. If the ser- 
vant, after discovering a defect in the 
machinery, continues to use the appara- 
tus without giving notice of such defect 
to the master or the proper officers of 
a company, the case bears a very dif- 
ferent complexion. In such a case, he 
would undoubtedly be guilty of con- 
tributory negligence, at least so far as 
the defect in question was the cause of 
the injury sustained. He would, in such 
case, have voluntarily risked the very 
danger he apprehended from the very 
cause the knowledge of which he did not 
disclose, and of which he alone might have 
been cognisant. But " where a master 
has expressly promised to repair a defect, 
the servant can recover for an injury 
caused thereby, within such a period of 
time after the promise as would l>c 
reasonable to allow for its performance, 
and" possibly "for an injury suffered 
within any period which would not pre- 
clude all reasonable expectation that the 
promise might be kept : " Shcrm. & Red. 
on Neg., sect. 96 ; Conroyv. The Vulcan 
Iron Works, 62 Mo. 38 ; Ritterson v. 
P. Sf C. Railroad Co., 76 Pcnn. St. 389 ; 
LeC/air v. Railroad Co., 20 Minn. 9 ; 
lirabbits v. Railuay Co., 38 Wis. 289 ; 



Ford v. FUchburg Railroad Co., HO 
Mass. 241. 

The American cases are numerous on 
this question, and in the absence of any 
positive statute in any particular state, 
the general principles prevail. 

At the same time, it is true that in an 
action by a servant against his employ- 
ers to recover damages for a personal 
injury caused by the use of defective 
machinery or materials employed in the 
business, the observance of due care and 
caution on the part of the servant is in- 
dispensable to his right to recover : Penn- 
sylvania Co. v. Lynch, 90 Ills. 333. The 
question of what amounts to ordinary- 
care and caution is, however, for the 
jury : Eilert v. G. B. §■ Minn. Railroad 
Co. , 48 Wis. 606. But whether a state of 
facts admitted or proved constitutes neg- 
ligence, is generally a question of law to 
be determined by the court : Catawissa 
Railroad Co. v. Armstrong, 52 Penn. 
St. 282 ; Phila., Wiltn. &■ Bait. Rail- 
roud Co. v. Stinger, 78. Id. 219 ; Gerety 
v. Railroad Co., 81 Id. 274. But this 
is not unusually a question of law and 
fact to be decided by the jury under 
direction : Penn. Co. v. Rathgeb, 32 
Ohio St. 66. 

In Hinds v. Overacker, 66 Ind. 547, it 
was held that a servant is liable to a co- 
servant in damages for a physical injury 
resulting to the latter by means of the 
negligence of the former, in the perform- 
ance of labor for a common master. 

In Hinds v. Harbou, 58 Id. 121, the 
court said : " We do not clearly per- 
ceive how it can well be, that in the 
little community of employees of the 
same employer, upon the same general 
undertaking, the common duties of man 
to man in society generally should cease 
to exist, and as a consequence, liability 
for breaches of them. ' ' Sec also to the 
same effect Osborne v. Morgan, 20 Ajn. 
Law Reg. (N. S.) 399, overruling Albro 
v. Jaquith, 4 Gray 99. 

As between master and servant, it is 
the duty of the former to furnish for use, 
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in the prosecution of his business, good 
and suitable machinery, and keep it in 
repair : Wright v. New York Central 
Railroad Co., 25 N. Y. 562 ; Laniny 
v. New York Central Railroad Co., 
49 Id. 521 ; Flike v. Boston $■ Al- 
bany Railroad Co., 53 Id. 549 ; Corcoran 
v. Hotbrook, 59 Id. 519. It is also 
the duty of the master, to furnish for the 
management of such machinery, careful 
and trustworthy servants, and if these 
conditions were fulfilled, the plaintiff, 
though injured by the negligence of his 
fellow-servant, could maintain no action 
against their common principal : Coon 
v. Syracuse Sr XJtica Railroad Co. , 5 N. 
Y. 492. But neither upon principle nor 
authority can it be held, that the negli- 
gence of a servant in using imperfect 
machinery excuses the principal from 
liability to a co-servant for an injury 
which could not have happened had the 
machinery been suitable for the use to 
which it was applied : Coney. Del., Lack, 
fr Western Railroad Co., 81 N. Y. 206. 

The defendant, having failed in his 
duty was liable, although the employee 
in charge of the engine could have so 
managed it that the defects in it would 
have caused no harm. 

The Supreme Court of Missouri held 
that railroad companies are bound to use 
applications which arc not defective in 
construction ; but as between them and 
their employees, they are not bound to 
use such as are of the very best or most 
approved description. If they are such- 
as are in general use, that is all that can 
be required. Also, that an employee 
who continues in the service of the com- 
pany with knowledge of any danger that 
he incurs, cannot recover for injuries 
sustained, notwithstanding it may appear 
that if different machinery had been 
used, his situation would have been less 
dangerous : Smith v. The St. Louis, Kan- 
sas City Sr Northern Railway Co., 69 
Mo. 32. The master's duty of selecting 
and maintaining safe machinery and 
competent servants is discharged by the 



exercise of reasonable or ordinary care ; 
and this, as in every other situation, is 
measured by the character, the risks, 
and the exposure of the business : Kiwi 
v. Boston, fi-c, R. Co., 9 Cash. 112; Mad 
River, fix:, Co. v. Barber, 5 Ohio St. 541; 
Kansas Pacific Railway Co. v. Little, 19 
Kans. 269 ; Manville v. Cleveland, Src, 
Railroad Co., II Ohio St. 417 ; Wonder 
v. Baltimore, Src, Railroad Co., 32 Md. 
411 ; Seaver v. Boston, Src, Railroad 
Co., 14 Gray 466 ; Ford v. Fitchburg 
Railroad Co., 110 Mass. 240; Jones v. 
Granite Mills Co., 7 Kep. 146 ; Lea's 
v. St. Louis, Src, Railroad Co., 59 Mo. 
495 ; Cooper v. Iowa Central Railroad 
Co., 44 Iowa 134, and numerous other 
cases. 

If, on the other hand, the master has 
neglected to use ordinary and reasonable 
care not to subject the employee to un- 
reasonable or extraordinary dangers, 
such as he could not be supposed im- 
pliedly to agree to encounter the risk of, 
and the servant has, in consequence, 
been injured, without fault on his part, 
and without having voluntarily assumed 
the risk of the result of the master's 
negligence with full means of knowl- 
edge at his command, the servant may 
recover damages of his employer : Jones 
v. Yeager, 2 Dill. 64 ; Dillon v. Union 
Pacific Railroad Co., 3 Id. 319. Con- 
necticut : Hayden v. Smilhville Man. Co. , 
29 Conn. 549. Illinois : Chicago Rail- 
road Co. v. Stt'eet, 45 III. 197 ; Illinois, 
Src, Railroad Co. v. Welch, 52 Id. 183; 
Schooner Norway v. Jensen, Id. 373 ; 
Chicago, Src, Railroad Co. v. Taylor, 
69 Id. 461 ; Perry v. Ricketts, 55 Id. 
234 : Rlinois, Src. , Railroad Co. v. Pat- 
terson, 69 Id. 650 ; Toledo, Sfc, Rail- 
road Co. v. Fredericks, 71 Id. 294 ; Fair- 
bank v. Haentezche, 73 Id. 236, &c. 

Indeed, the decisions throughout the 
states, so far as they have come under 
our observation, on this point, appear to 
be in accord We select a few of the 
more prominent : — 

Maine : Buzzell v. Laconia Man. Co., 
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48 Me. 113; Lawler v. Androscoggin, 
#-c, Railroad Co., 62 Id. 463 ; Shanny 
v. Androscoggin Mills, 66 Id. 420. 

Maryland : Cumberland, frc, Railroad 
Co. v. The State, 44 Md. 283 ; Cumber- 
land, frc, Railroad Co. v. The State, 
use of Hogan, 45 Id. 229. 

Massachusetts: Cayzer v. Taylor, 10 
Gray 274 ; Snow v. Housatonic Rail- 
road Company, 8 Allen 441 ; Hackett v. 
Middlesex Man. Co., 101 Mass. 10] ; 
Huddleston v. Lowell Machine Co., 106 
Id. 282 ; Walsh v. Peet Valve Co., 110 
Id. 23 ; Summersell v. Fish, 117 Id. 312 ; 
Arkerson v. Denison, Id. 407. 

Michigan: Fort Wayne, Sec, Railroad 
Co. v. Gildersleeve, 33 Mich. 134 ; Bots- 
ford v. Mich., Src, R. R. Co., Id. 256. 
Missouri.: Gibson v. Pacific Railroad 
Co., 46 Mo. 163 ; Devittv. Pacific Rail- 
road Co., 50 Id. 302 ; Lewis v. St. 
Louis, frc, Railroad Co., 59 Id. 495; 
Porter v. Hannibal, Src, Railroad Co., 
60 Id . 160; Conroy v. Vulcan Iron 
Works, 62 Id. 35 ; Keegan v. Kavan- 
augh, Id. 230 ; Dale v. St. Lotus, fre., 
Railroad Co., 63 Id. 455 ; Nolan v. 
Shickle, 3 Mo. App. 300 ; Stoddard v. 
St. Louis Railroad Co., 65 Mo. 514. 

New Jersey : Paulmier T. Erie Rail- 
road Co., 34 N. J. L. 151. 

New York : Plank v. New York, frc, 
Railroad Co., 1 N. Y. S. C. (T. & C.) 
319 (affirmed, 60 N. Y. 607) ; Keegan 
v. Western Railroad Co., 8 Id. 175; 
Ryan v. Fowler, 24 Id. 410 ; Laning v. 
New York, Src, Railroad Co., 49 Id. 
521 ; Booth v. Boston, Src, Railroad Co., 
67 Id. 593 ; McMillan v. Saratoga, frc, 
Railroad Co. : 20 Barb. 449 ; Wright v. 
New York, Src, Railroad Co., 28 Id. 
80 ; 25 N. Y. 562 ; Connolly v. Poillon, 
41 Barb. 366 ; Spelman v. Fisher Iron 
Co., 56 Id. 151. 

Ohio: Mad River, ire, Railroad Co. 
v. Barber, 5 Ohio St. 541 ; Columbus, 
ire., Railroad Co. v. Webb, 12 Id. 475 ; 
McGatrick v. Wason, 4 Id. 566. 

Pennsylvania : O'Donnell v. Allegheny 
Valley Railroad Co., 59 Penn. St. 239 ; 



Johnson v. Bruner, 61 Id. 58 ; Patterson 
v. Pittsburgh, Src, Railroad Co., 76 Id. 
389 ; Mullan v. Philadelphia, Src, Rail- 
road Co., 78 Id. 25 ; Strangev. McCor- 
mick, 1 Phila. 156. 

Texas : Houston, Src, Railroad Co. v. 
Ihmham, 49 Tex. 181 ; International 
Railroad Co. v. Doyle, Id. 190 ; Houston, 
fyc, Railroad Co. v. Oram, Id. 341. 

Vermont: Noyes v. Smith, 28 Vt. 59. 

Wisconsin : Wedgwood v. Chicago, 
Src, Railroad Co., 41 Wis. 478 ; 44 Id. 
44 ; Dorseyv. Phillips, Sec, Co., 42 Wis. 
583. 

The servant, however, may be deemed 
to assume the risk of the danger known 
or discoverable, and to waive any claim 
for damages against the master in case 
it shall result in injury to him, if he vol- 
untary enters into or continues in the 
employment without objection or com- 
plaint. 

The following cases arc sufficient to 
establish that waiver. Though the mas- 
ter's want of knowledge is not sufficient 
to exonerate bim, he being under an af- 
firmative duty of inspection and inquiry, 
negligent ignorance will operate to charge 
him the same as knowledge. It is suffi- 
cient that he ought to know that his tackle 
is staunch and secure, and should not 
induce his servant to enter upon his 
duties under a false impression of secu- 
rity. This point has been already dis- 
cussed. A few cases arc sufficient to 
show where the servant has, by his own 
conduct, waived his claim for damages : 
Assop v. Yates, 2 Hurl. & N. 767 ; 
Griffiths v. Gidlow, 3 Id. 648 ; Skipp v." 
Eastern Counties Railroad Co., 9 Exch. 
223 ; Woodley v. Metropolitan Railroad 
Co., 2 Exch. Div. 384; Ogden v. Rum- 
mens, 3 Fost. & Fin. 751 ; contra: Brit- 
ton v. Great Western Cotton Co., Law 
Eep., 7 Exch. 130; Keilleyv. Belcher, 
Src, Mining Co., 3 Sawyer 500 ; Dillon 
v. Union Pacific Railroad Co., 3 Dill. 
319 ; Jones v. Yeager, 2 Id. 64 ; Hay- 
den v. Smithville Man. Co., 29 Conn. 
548. Hogh Weightman. 



